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The Foreign Emoluments Clause
“No Title of Nobility shall be granted by the United 

States: And no Person holding any Office of 
Profit or Trust under them [i.e, the United 

States], shall, without the Consent of the Congress, 
accept of any present, Emolument, Office, or Title, 

of any kind whatever, from any King, Prince, or 
foreign State.”
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• [3] No person shall be a Senator or Representative in Congress, or elector of President and
Vice President, or hold any office, civil or military, under the United States, or under any
state, who,

• [1] having previously taken an oath, as a member of Congress, or as an officer of the
United States, or as a member of any state legislature, or as an executive or judicial officer
of any state, to support the Constitution of the United States,

• [2] shall have engaged in insurrection or rebellion against the same, or given aid or
comfort to the enemies thereof.

• [4] But Congress may by a vote of two-thirds of each House, remove such disability.









Will Baude

Michael Stokes Paulsen



The Tillman-Blackman 
“textualist approach is 
‘hidden-meaning 
hermeneutics’ that renders 
Section 3 “a ‘secret code’ 
loaded with hidden 
meanings discernible only 
by a select priesthood of 
illuminati.”

Baude & Paulsen





“Let me be clear, this is a genuinely stupid argument on the merits, 
I'm going to demolish it. It's embarrassing . . . This is very wrong. 
It's silly. It's so silly . . . . And I was laughing, because I actually 
couldn't resist because to even hear these formulations 
elicits laughter from me."

Akhil Reed Amar



































Approach #1: Is the "rule a sensible one?”

Approach #2: “So maybe the Constitution to us today, 
to a lay reader, might look a little odd in distinguishing 
between ‘office’ and ‘officer’ . . .  But maybe that's 
exactly how it works.”

Approach #3: “The history of the Fourteenth 
Amendment actually provides the reason for why the 
presidency may not be included."
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Will Baude

Michael Stokes Paulsen

"Far more sensible and straightforward to 
conclude, we think, that the officeholder 
holding the office of President is an officer 

'of' the United States who holds office under 
the authority of the United States."



• First, the language of these provisions should be read in as straightforward and 
common-sense a manner as possible. 

• The text must be read precisely, of course, but also sensibly, naturally and in 
context, without artifice or ingenious invention unwarranted by that context 

• This makes little sense 
• But that does not mean we should close our eyes to plausibility and common 

sense, especially when the proposed textual reading is such a stretch. 
• So the argument must rely instead on the fine parsing of prepositional phrases. The 

President (perhaps?) holds an “office under” the United States but is not an 
“officer of” the United States. This seems to defy textual common sense.

• Far more sensible and straightforward to conclude, we think, that the officeholder 
holding the office of President is an officer “of” the United States who holds office 
under the authority of the United States. 

Sense and Common Sensibility



Justice Gorsuch

“So maybe the Constitution to us today, to a lay 
reader, might look a little odd in distinguishing 
between "office" and "officer," not prepositions, 
nouns, a distinction. But maybe that's exactly how 
it works.”



Justice Gorsuch

• "You agree they are officers who don't hold an 
office?"

• Gorsuch observed that the Speaker and Senate 
President Pro Tempore are "officers," because the 
House Officers Clause and Senate Officers 
Clause "says they are." 

• But, Gorsuch countered, the Speaker and 
Senate President Pro Tempore "don't hold an 
office under the United States because of the 
Incompatibility Clause that says they can't."



Justice Jackson

• "And do you agree [with the Respondents] that 
the Framers would have put such a high and 
significant and important office, sort of smuggled 
it in through that catch-all phrase?" 

• “I thought that the history of the Fourteenth 
Amendment actually provides the reason for 
why the presidency may not be included.

• “I didn't see any evidence that the presidency 
was top of mind for the Framers when they were 
drafting Section 3 because they were actually 
dealing with a different issue. The pressing 
concern, at least as I see the historical record, 
was actually what was going on at lower levels 
of the government.”



Kurt Lash!



• Justice Sotomayor objected to Mitchell's 
argument concerning "Officers of the United 
States." 

• "A bit of a gerrymandered rule, isn't it, designed 
to benefit only your client?" 

• Mitchell replied, "I certainly wouldn't call it 
gerrymandered. That implies nefarious intent." 

• Sotomayor interrupted him. "Well, you didn't 
make it up. I know some scholars have been 
discussing it."

Justice Gorsuch



Some Scholars

“Some Scholars”



“Some More Scholars”


