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IDENTITY OF THE AMICI CURIAE 

Todd Gaziano, Gail Heriot and Peter Kirsanow (“Amici”) are three members 

of the eight-member U.S. Commission on Civil Rights, a federal commission 

charged with the responsibility of advising the President, Congress and the 

American people on issues of civil rights.  This brief is being filed solely in their 

capacities as private citizens and not as Commission representatives.  Nevertheless, 

the brief is being informed by Amici’s knowledge and experience in civil rights 

law and policy gained from their collective 22 years on the Commission as well as 

the pursuits that gave rise to their respective Commission appointments.  

Amici believe that their knowledge can assist the Court in sorting through 

the history of the Thirteenth Amendment and the fight to end slavery that is at the 

core of the constitutional issue presented in this case.1   

  

                                           
 1 Both parties have stated that they do not object to the filing of this brief.  No party’s counsel 

authored this brief in whole or in part.  No party or party’s counsel contributed money to 
fund this brief’s preparation or submission.  No one other than amici or their counsel 
contributed money for this brief. 
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INTRODUCTION & SUMMARY OF ARGUMENT 

There has been a growing movement in both academia and Congress to use 

the Thirteenth Amendment to address a variety of social ills thought to be in some 

way traceable to, or aggravated by, slavery.  See Gail Heriot & Alison Somin, 

Sleeping Giant?:  Section Two of the Thirteenth Amendment, Hate Crimes 

Legislation and Academia’s Favorite New Vehicle for the Expansion of Federal 

Power, 13 Engage ___ (forthcoming Dec. 2012)(cataloguing over a dozen law 

review articles arguing that Section 2 authorizes Congress to pass hate-speech 

codes, bans on racial disparities in capital punishment, and bans on pay-day 

lending, etc.).  

This movement has had its greatest recent success with the Matthew Shepard 

and James Byrd, Jr. Hate Crimes Prevention Act (“HCPA”), which was passed as 

part of the National Defense Authorization Act for Fiscal Year 2010.  Section 4707 

of that Act is codified in part at 18 U.S.C. sec. 249(a)(1) (hereinafter “Section 

249(a)(1)”) and prohibits crimes committed “because of” the race, color, religion 

or national origin of some person.2  In passing that provision, Congress relied on its 

                                           
 2 Amici hesitate to call these “hate crimes,” since hatred is not an element of the offense.  

“Bias crimes” may be a better term, and we will use it here, although we note that bias is not 
an element of the offense either.  It is sufficient under Section 249(a)(1) if there is some bare 
causal connection between someone’s (not necessarily the victim’s) actual or perceived race 
or color and the crime. 
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Thirteenth Amendment power.   For crimes committed “because of” the race or 

color of some person, this reliance was exclusive.3 

Section 1 of the Thirteenth Amendment, however, prohibits slavery and 

involuntary servitude, not social ills generally.  Section 2 confers upon Congress 

only the power to enforce Section 1’s prohibition.  It does not confer on Congress 

the authority to take actions that do not have as their ultimate goal the elimination 

of slavery and involuntary servitude.  While prophylactic measures that take aim at 

the “badges and incidents” of slavery and somewhat overshoot slavery itself may 

be appropriate in some cases, those measures must be congruent and proportional 

to the ultimate goal of eliminating slavery and not designed to achieve some other 

goal.  Cf. City of Boerne v. Flores, 521 U.S. 507 (1997) (holding the nearly 

identical power of Congress under Section 5 of the Fourteenth Amendment can be 

invoked only as a congruent and proportional response to some Fourteenth 

Amendment violation and that it is the judiciary’s role to determine what is or is 

                                           
 3 In other HCPA provisions, Congress relied in whole or in part on its Commerce Clause 

power.  These provisions, which include the HCPA’s ban on crimes motivated by religion, 
national origin, gender, sexual orientation, gender identity and disability, are not at issue in 
this case.  18 U.S.C. sec. 249(a)(2).  Note that this means Congress relied on both powers for 
crimes motivated by religion or national origin, but that it relied solely on its Thirteenth 
Amendment powers for race and color. For convictions under the provisions relying on the 
Commerce Clause power, the statute requires proof of some interstate commerce nexus; it 
requires no such evidence for conviction based on the Thirteenth Amendment.  18 U.S.C. 
sec. 249(a)(2)(A)-249(a)(2)(B).  The HCPA contains a severability clause.  See National 
Defense Authorization Act for Fiscal Year 2010, Pub. L. No. 111-84, div. E, § 4709, 123 
Stat. 281 (2009). 
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not a Fourteenth Amendment violation); Shelby County v. Holder, 679 F.3d 848 

(D.C. Cir. 2012), cert. granted,  81 U.S.L.W. 3264 (U.S. 2012)(applying City of 

Boerne to the Fifteenth Amendment’s Section 2, which is identical to the 

Thirteenth Amendment’s Section 2 except that it refers to “Congress” as “The 

Congress”).   

When Congress passed Section 249(a)(1), it did not view itself as acting to 

eliminate slavery or involuntary servitude or as contributing to that goal.  Even if it 

had, Section 249(a)(1) is not a congruent and proportional response to any actual 

problem of slavery or involuntary servitude today.  Section 249(a)(1) is therefore 

unconstitutional.  Unless and until Congress amends the HCPA to rely on its 

Commerce Clause power for its prohibition on bias crimes based on race or color 

(and thus to require proof of an interstate commerce nexus) or on another 

constitutional power, it will be the role of the State of Texas and not the federal 

government to prosecute accused perpetrators like defendant-appellant.  Our 

Constitution created a Congress of limited and defined powers.   
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ARGUMENT 

THE THIRTEENTH AMENDMENT DOES NOT  
AUTHORIZE CONGRESS TO PROMULGATE A GENERAL 

PROHIBITION ON RACE-BASED BIAS CRIMES. 
 

I. The Thirteenth Amendment Was Intended to Prohibit Slavery and Give 
Congress Discretion in its Efforts to Effectuate that Specific 
Prohibition; It Was Not Intended as a Broad Grant of Power to Remedy 
All Social Ills Thought to be Traceable in Some Way to, or Aggravated 
by, Slavery.  

Section 1’s straightforward text mostly speaks for itself.  Modern scholars 

have sometimes quoted lofty rhetoric by Reconstruction Era orators about its 

purpose and likely consequences,4 but in the end its legal significance is unusually 

clear for a Constitutional provision:  It bans slavery and involuntary servitude.5  Its 

                                           
 4 Jennifer Mason McAward, Congressional Authority to Interpret the Thirteenth Amendment:  

A Response to Professor Tsesis, 71 Md. L. Rev. 60, 64-8 (2011)(responding to Tsesis’s 
citations in the service of supporting broad readings of Section 2).  Alexander Tsesis, 
Congressional Authority to Interpret the Thirteenth Amendment, 71 Md. L. Rev. 40 (2011). 
For a more complete exposition of the Congressional debates and subsequent case law 
relating to the Thirteenth Amendment, see Jennifer Mason McAward, The Scope of 
Congress’s Thirteenth Amendment Enforcement Power after City of Boerne v. Flores, 88 
Wash. U. L. Rev. 77 (2010)(hereinafter “McAward on Enforcement Power”); Jennifer 
Mason McAward,  Defining the Badges and Incidents of Slavery, 14 U. Pa. J. Const. L. 561 
(2012)(hereinafter “McAward on Badges and Incidents”). 

 5 Just about everyone agrees that the primary evil at which Section 1 was targeted was chattel 
slavery as it existed in the antebellum South.  There is less agreement over whether Section 
1’s ban on slavery and involuntary servitude extends to other forms of forced labor that in 
some ways resemble antebellum slavery but in other ways are different, e.g. traditional 
apprenticeship; indentured servitudes of short duration; and even the confinement of circus 
animals that perform for crowds. We need not take a position on whether these practices, all 
of which in some sense involve “involuntary servitude,” fall within the scope of the Section 1 
(other than the last one, which we are happy to condemn as silly).  Instead, we note that 
Section 1’s text was modeled after the Northwest Ordinance, 1 Stat. 50 (1789), and there was 
already a history of case law interpreting that language at the time of its adoption. 
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“undoubtedly self-executing” character limits the extent to which it can or should 

be broadly or metaphorically construed.6  

As for Section 2, there was relatively little discussion regarding its 

interpretation in the congressional debates.   Amendment co-author Senator Lyman 

Trumbull and supporter Representative Chilton White both said that Congress’s 

enforcement powers resembled those that it had under the Necessary and Proper 

Clause.7  Following McCulloch v. Maryland, 17 U.S. 316 (1819), Trumbull’s and 

White’s comments suggest that they agreed with Chief Justice Marshall’s 

celebrated explication of that clause:  

Let the end be legitimate, let it be within the scope of the constitution, 
and all means which are appropriate, which are plainly adapted to that 
end, which are not prohibited, but consist with the letter and spirit of 
the constitution, are constitutional.  

Id. at 421. Put only slightly differently, Trumbull’s and White’s comments suggest 

that courts should review deferentially the means that Congress chooses to achieve 

a particular end, but that courts should not show such deference regarding the 

                                           
 6 See The Civil Rights Cases, 109 U.S. 3, 20 (1883).  Self-executing constitutional prohibitions 

are poor candidates for expansive interpretation, since only a constitutional amendment could 
overrule the result.  For example, as noted supra at n.5, some advocates have argued that 
Section 1 prohibits the confinement of zoo or circus animals that perform for crowds.  See 
Michael Winter, Judge Dismisses PETA “Slavery” Suit Over SeaWorld Orcas, USA Today, 
February 8, 2012.   

 7 Cong. Globe, 38th Cong., 1st Sess. 553, 1313 (1864) (Sen. Trumbull); Cong. Globe, 38th 
Cong., 2d Sess. 214 (1865) (Rep. White). 



 

 7 

legitimacy of the ends of such legislation.8  Under that view, Section 2 legislation 

may be somewhat prophylactic in nature, but it must have as its end the 

effectuation of Section 1 and not some other goal.9   

The first Supreme Court cases interpreting Section 2 declined to read the 

section expansively.  United States v. Harris, 106 U.S. 329 (1883), the first such 

case, concerned a provision of the Ku Klux Klan Act of 1871, 17 Stat. 13 (1871), 

which stated in part: 

If two or more persons … conspire or go in disguise upon the 
highway … for the purpose of depriving … any person … of the equal 
protection of the laws … each of said persons shall be punished by a 
fine … or by imprisonment …. 

The Court held that this was not a permissible exercise of Congress’s Section 2 

power because it covered conspiracies by white persons against a white person or 

by black persons against a black person who had never been enslaved. 

Ten months later, in the Civil Rights Cases, 109 U.S. 3 (1883), the Court 

again held a federal statute to be an improper exercise of Congress’s Section 2 

                                           
 8 See McAward on Enforcement Power, supra n.4. 

 9 More expansive views of the potential of Section 2 could be found in speeches made by the 
Amendment’s opponents.  But the speakers on those occasions were not arguing that an 
expansive view was desirable. They were arguing that the amendment should be rejected.  
See, e.g., McAward on the Enforcement Power, supra n.8, at 106-8 (summarizing comments 
made during ratification debates.)   See also George Rutherglen, The Badges and Incidents 
of Slavery and the Power of Congress to Enforce the Thirteenth Amendment, in Alexander 
Tsesis, THE PROMISES OF LIBERTY:  THE HISTORY AND CONTEMPORARY 
RELEVANCE OF THE THIRTEENTH AMENDMENT 163 (2010)(hereinafter 
“Rutherglen”). 
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power—this time the Civil Rights Act of 1875, 18 Stat. 335 (1875), which had 

guaranteed “the full and equal enjoyment of the accommodations, advantages, 

facilities, and privileges of inns, public conveyances …, theatres, and other places 

of public amusement.”  The Civil Rights Cases first established that unlike the 

Fourteenth Amendment, which governs only state action, the Thirteenth 

Amendment governs private conduct and thus permits Congress to regulate such 

conduct directly.  Id. at 11.  The Court nevertheless held that Section 2 did not 

permit Congress to prohibit race discrimination in public accommodations.  While 

Congress had the power to “pass all laws necessary and proper for abolishing all 

badges and incidents of slavery,” being refused service at a hotel or restaurant on 

account of one’s race was not such a badge or incident.  Id. at 20. 

The phrase “badges and incidents” of slavery has endured in Thirteenth 

Amendment case law into modern times and thus demands the Court’s attention.  It 

was in widespread use before the Civil War. The “incidents” half of the phrase had 

a more determinate legal meaning. The 1857 edition of Bouvier's Law Dictionary 

defined an “incident” as a “thing depending upon, appertaining to, or following 

another, called the principal.”10  According to Professor Jennifer Mason McAward, 

a leading Thirteenth Amendment scholar, an “incident” of slavery was “an aspect 

                                           
 10 BOUVIER’S LAW DICTIONARY 617 (7th ed. 1857), cited in McAward, 14 U. Pa. J. 

Const. L. 561 at 570.  
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of the law that was inherently tied to or that flowed directly from the institution of 

slavery - a legal restriction that applied to slaves qua slaves or a legal right that 

inhered in slave owners qua slave owners.” 11 The clearest incident of slavery is, of 

course, compulsory service—since it is both necessary and arguably sufficient to 

create the slave-owner relationship.  But the inability to marry, the inability to 

acquire property, and the deprivation of any status in a court of law, either as a 

litigant or a witness, could also arguably be described as incidents of slavery as it 

was practiced in the antebellum South.12   

                                           
 11 14 U. Pa. J. Const. L. at 572. McAward gives additional examples of the ways in which 

antebellum and Civil War Era courts and other legal actors used “incident” in precisely this 
legal sense. See also McAward on Enforcement Power, supra n. 4, at 126; Rutherglen, supra 
n.9, at 164-65. 

 12 The comments of one of the Thirteenth Amendment’s co-authors, Senator Lyman Trumbull, 
that the effect of the Amendment was only to “rid the country of slavery” suggested that his 
conception of the Amendment’s reach was quite narrow.  Cong. Globe, 38th Cong., 1st Sess. 
1314 (1864).  Similarly, Senator John Brooks Henderson, one of the Amendment’s co-
authors, argued that it conferred or could confer only freedom upon the freed slave.  See 
Cong. Globe, 38th Cong., 1st Sess. 1465 (1864).   According to Senator James Harlan, 
however, it conferred rights such as “the right to acquir[e] and hol[d] property”, the 
deprivation of which was a “necessary incident” to slavery.  Cong. Globe, 38th Cong., 1st 
Sess. 1439-40 (1864).  This issue became highly significant in the debates over the Civil 
Rights Act of 1866, 14 Stat. 27 (1866), which purported to confer those rights on all citizens 
regardless of race (and not simply regardless of former slave status) under the authority of 
the Thirteenth Amendment.  See McAward on Enforcement Power, supra at n.4, at 109-114.    

  President Andrew Johnson vetoed that legislation in part on the ground that the Thirteenth 
Amendment abolished slavery and did not authorize Congress to require states to confer 
upon freedmen or upon African Americans the legal capacity to buy, sell, or own property 
and that this was therefore a matter for the States. See Veto Message from President Andrew 
Johnson to Congress (March 27, 1866), re-printed in Lillian Foster, ANDREW JOHNSON: 
HIS LIFE AND SPEECHES (1866).  Congress overrode his veto.  To be sure of its authority, 
however, Congress re-enacted these provisions after the ratification of the Fourteenth 

[Footnote continued on next page] 
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“Badges,” by contrast, was a more open-ended term that did not have a 

precise legal meaning but that was nonetheless used widely in antebellum 

abolitionist popular writing. Mid-nineteenth-century dictionary definitions are not 

terribly different from modern ones: one dictionary defines “badge” as “a mark or 

sign worn by some persons, or placed upon certain things for the purpose of 

designation.”13  Some “badges of slavery” were quite literal.  In antebellum 

Charleston, South Carolina, the city issued copper slave badges to all slaves-for-

hire identifying the particular slave’s trade (e.g. porter or mechanic) and official 

number.  See Harlan Greene, et al., SLAVE BADGES AND THE SLAVE-HIRE 

                                                 
[Footnote continued from previous page] 

Amendment, which, among other things, requires states to accord all persons the equal 
protection of the laws, in the Civil Rights Act of 1870, 16 Stat. 140 (1870). 

  This shows what was considered to be a close question in the debate over the Thirteenth 
Amendment’s interpretation.  There is no doubt that the legal incapacity to purchase, own 
and convey property was an important (and according to some necessary) legal incident of a 
slave’s status and that slavery was still in the process of being dismantled at the time.  Yet it 
was controversial whether Congress had the power under Section 2 to confer the right to that 
legal capacity.   

  Note that the re-enactment in 1870 has significant bearing on the later controversy over Jones 
v. Alfred H. Mayer & Co., 392 U.S. 409 (1968).  See infra at Section II.B.  If, as the Jones 
decision concluded, these Reconstruction Era statutes conferring the right to own, purchase, 
and convey property should be interpreted as prohibitions on race discrimination by private 
parties in the sale of property, then re-enactment under the Fourteenth Amendment, which 
clearly applies only to state action, would not have addressed President Johnson’s 
constitutional objections to the original version.  The overwhelmingly likely explanation is 
that Jones misinterpreted the Act and it was never intended to cover anything but legal 
capacity.  Under this interpretation, the Fourteenth Amendment was indeed an appropriate 
“fix” for the constitutional concerns raised in Johnson’s veto.  The Jones Court thus got it 
wrong a century later. 

 13 BOUVIER’S LAW DICTIONARY 151 (7th ed. 1857), cited in McAward on Badges and 
Incidents, supra n.4, at 575.  
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SYSTEM IN CHARLESTON, SOUTH CAROLINA 1783-1865 (2008).  A legal 

requirement that Charleston slaves-for-hire be licensed was certainly an “incident 

of slavery-for-hire”; the copper badges were the clearest case of a “badge of 

slavery.”  But the term “badge of slavery” was also used metaphorically at the 

time. “Badge of slavery” was sometimes used, for example, to refer to black skin.14  

It is fair to say, however, that “badge” was ordinarily used to describe a 

characteristic that was distinctively associated with slave status and not one that 

could be commonly associated with both slave and non-slave status.   

After the Civil War, however, the distinction between incidents and badges 

appears to have been lost.  The phrase “badge of slavery” was used only twice 

during the debates over the Civil Rights Act of 1866, 14 Stat. 27 (1866). There, 

Senator Lyman Trumbull appears to use it essentially as a synonym for 

“incidents,” as did the Supreme Court in the Civil Rights Cases, 109 U.S. at 20.  

Congress’s Section 2 power fell out of use following the Civil Rights Cases-

-likely because Congress felt that it had already erected the statutory framework 

needed to fulfill Section 1’s promise.  For about a century, most of the Thirteenth 

Amendment action involved the enforcement of the Peonage Abolition Act, 14 

Stat. 546 (1867), which had outlawed peonage: 

                                           
 14 McAward on Badges and Incidents, supra at n.4, at 576-8.  
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The holding of any person to service or labor under the system known 
as peonage is abolished and forever prohibited …, and all acts, laws, 
resolutions, orders, regulations or usages … of any territory or state, 
which have heretofore established, maintained, or enforced, or by 
virtue of which any attempt shall hereafter be made to establish, 
maintain, or enforce, directly or indirectly, the voluntary or 
involuntary service or labor of any person …, in liquidation of any 
debt …, are declared null and void.   

Between the turn of the 20th century and about 1945, the federal government 

prosecuted over 100 peonage cases.  In the years since emancipation, 

sharecroppers and agricultural laborers had come to be ensnared in a cycle of debt 

that sometimes obliged them to remain on the plantations.  A complex web of 

laws—criminal laws for breach of contract and for vagrancy, etc.—supported a 

system that roughly approximated many of the attributes of antebellum slavery.  

See Benno Schmidt, Jr., Peonage in THE OXFORD COMPANION TO THE 

SUPREME COURT OF THE UNITED STATES 729 (Kermit Hall, et al., eds. 

2005).  In order to abolish peonage, these laws had to be dismantled one by one—a 

task that involved multiple trips to the Supreme Court by both the United States 

and private litigants.  See Pollock v. Williams, 322 U.S. 4 (1944)(and cases cited 

therein).   It is fair to call such laws “incidents of the on-going practice of 

peonage.”  Removing them was not just removing the legal incidents of peonage 

for their own sake; it was dismantling peonage itself.  As far as both Congress and 

the Courts were concerned, these legal incidents of peonage were peonage, and 

peonage was slavery. 
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The most notable thing about the first century of the Thirteenth 

Amendment’s history is that the Supreme Court never suggested that Section 2 

authorized Congress to do anything other than effectuate Section 1’s prohibition on 

slavery.  When courts used the term “badges and incidents,” it was in the context 

of dismantling actual slavery.  By attacking the “badges and incidents” of slavery, 

they were attacking the institution of slavery itself—one by one removing its legal 

supports till the institutional edifice came crashing to the ground.   

This is not to say that Congress’s authority under Section 2 does not permit 

it to attack the legal supports to slavery unless those supports have no other 

significance except as supports for slavery.  The legal supports for peonage, which 

included laws with harsh penalties for vagrancy, had application outside the 

context of peonage too.  But if Congress were to employ its Section 2 power to 

prohibit vagrancy laws of that type, its purpose must be to effectuate the Thirteenth 

Amendment’s ban on slavery and not some other goal.  To make the same point in 

the vocabulary of City of Boerne v. Flores, 521 U.S. 507 (1997), its ban must be 

congruent and proportional to the actual problem of slavery.  If it is a 

disproportionate response to a phantom problem, its lack of a true Thirteenth 

Amendment purpose is all too obvious.     



 

 14 

II. Jones v. Alfred H. Mayer & Co. Does Not Authorize Congress to Remedy 
All Social Ills Thought to be Traceable in Some Way to, or Aggravated 
by, Slavery.  Insofar as it Might Be Interpreted to do so, It Was 
Incorrectly Decided and Has Already Been Effectively Overruled in City 
of Boerne v. Flores. 

This case would not be before this Court today but for the extraordinarily 

expansive “badges and incidents” decision issued by the Supreme Court in Jones v. 

Alfred H. Mayer & Co., 392 U.S. 409 (1968).  Jones concerned a suburban St. 

Louis real estate developer’s policy of not selling homes to African Americans. 

Joseph Lee Jones and his wife Barbara Jo, an interracial couple, brought suit.  

Their problem, however, was that the Fair Housing Act was not passed until the 

week after their case had been argued in the Supreme Court.  Instead, they had 

brought suit under a then-obscure section of the Civil Rights Act of 1866, 14 Stat. 

27 (1866).  It read: 

“All citizens of the United States shall have the same right, in every 
State and Territory, as is enjoyed by white citizens thereof to inherit, 
purchase lease, sell, hold, and convey real and personal property.” 

Much of Jones’s analysis deals with a question of statutory interpretation—

whether these words amounted to a ban on race discrimination by private sellers in 

real estate transactions.  The Court held that they did.  For reasons discussed by 

Professor Gerhard Casper in his classic article, we believe that this interpretation 

egregiously misreads history.  Gerhard Casper, Jones v. Mayer:  Clio, Bemused 
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and Confused Muse, 1968 Sup. Ct. Rev. 89 (1968).15  Briefly stated, prior to 

emancipation, slaves did not have the legal capacity to own, purchase or sell 

property.  No transaction they might enter into could be enforced in court either by 

them or against them (and therefore few persons would be willing to transact with 

them).   The legal capacity to purchase property is not, however, the same thing as 

the right to insist that others agree to sell.  To view the question otherwise would 

be akin to saying that a “right to marriage” encompasses the right to marry 

someone who doesn’t wish to marry you for reasons of your race, sex, etc.   

The Jones decision went on to address whether Congress was authorized by 

the Section 2 of the Thirteenth Amendment to pass such a law in 1866.  In 

analyzing this question, the Court once again used the “badges and incidents” 

terminology to describe the appropriate objects of Congress’s power under Section 

                                           
 15 See also George Rutherglen, The Improbable Story of Section 1981:  Clio Still Bemused and 

Confused, 2003 Sup. Ct. Rev. 303 (2003)(a retrospective look at Jones and its progeny); 
Louis Henkin, The Supreme Court 1967 Term, Foreword: On Drawing Lines, 82 Harv. L. 
Rev. 63, 82-87 (1968)(placing Jones’s error in the context of the Court’s 1968 term).  An 
analogy to the controversy over the civil rights of married women is useful:  The New York 
Married Women’s Property Act of 1848, 1848 N.Y. Laws 307, ch. 200, ensured that married 
women would have the same legal capacity to own and control property as single women.  
No one has interpreted this law to prohibit a seller from choosing not to do business with a 
woman because she is married.   

  Interestingly, the statute in the Jones decision applies to both the purchase and sale of 
property.  Presumably, then, not only can the Joneses bring a lawsuit for the refusal of Alfred 
H. Mayer & Co. to sell them a house on account of Mr. Jones’ race, but Alfred H. Mayer & 
Co. could have sued the Joneses for refusing to buy from a seller whose race did not suit 
them.  It also applies to inheritance. A person who could prove that the deceased would have 
left him her estate if only he had been of a race that the deceased favored would presumably 
be entitled to damages.  
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2.  Id. at 439.  But the Court was more explicitly deferential to Congress than it had 

been before by holding that Congress’s determination that particular conduct is a 

“badge” or “incident” of slavery is subject only to rational basis review.  Id. at 440.  

Congress was held to be rational in viewing the willingness of private sellers to 

discriminate on the basis of race to be a badge or incident of slavery. 

Note the unfortunate way in which the Court’s logic proceeded.  First, it 

misinterpreted the statute by finding that the statute prohibits race discrimination 

by private parties engaged in the sale or lease of property—when it is 

overwhelmingly likely that Congress intended no such thing.  Then it deferred to 

Congress’s judgment on the question of whether Section 2 accords Congress the 

authority to prohibit such race discrimination—when Congress made no such 

judgment.    

Jones was clearly inconsistent with the Civil Rights Cases.  If Congress did 

not have the authority under Section 2 to prohibit race discrimination in public 

accommodations in that decision, it is difficult to see how it could have the 

authority under Section 2 to prohibit race discrimination in the purchase and sale of 

real estate.  It seems unlikely that race discrimination in the sale or lease of homes 
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is either a badge or incident of slavery or a way of getting at a badge or incident of 

slavery but that race discrimination in public accommodations is not.16   

Perhaps more troubling is the casual language contained in the opinion that 

suggests that Congress could take aim not just at slavery or its badges and 

incidents, but at the last “vestiges of slavery” and at “the relic[s] of slavery.”  Id. at 

441 n.78, 443.  Equating the “badges and incidents of slavery” with the “relic[s]” 

and “vestiges of slavery” is, however, pure dictum.17  

Jones was decided in the midst of a tumultuous few months in American 

history.18  No doubt some observers wanted the Court to construe the both the law 

                                           
 16 If anything, the case for Congressional power over public accommodations should be 

stronger, given the common law tradition of treating common carriers and innkeepers as 
quasi-public institutions.  Joseph Henry Beale, Jr., THE LAW OF INNKEEPERS AND 
HOTELS 42-50 (1906). The statute at issue in the Civil Rights Cases was enacted in 1875.  It 
seems strange that Congress would pass a statute with the far more modest goal of ensuring 
non-discrimination in public accommodations if the Civil Rights Act of 1866, 14 Stat. 27 
(1866), had already outlawed private discrimination in inheritance as well as in the purchase, 
lease or conveyance of real and personal property (according to the Jones decision’s 
interpretation of Section 1982) and in contracting of any kind (according to Runyon v. 
McCrary, 427 U.S. 160 (1976), which followed Jones in interpreting the parallel Section 
1981).  Yet that is what Jones and Runyon require readers to believe.  

 17 Such a power would be quite sweeping.  Presumably the authority to outlaw the relics and 
vestiges of slavery--rather than just slavery itself or slavery along with the supports that make 
it possible--would empower Congress not just to ensure that slavery does not return, but to 
wipe out any sign it ever existed.  That could include everything from Southern plantation 
houses to the use of okra in Southern recipes.  The Thirteenth Amendment, however, is about 
prohibiting slavery from the day of its ratification forward, not obliterating history.    

 18 Contemporary news events are not always a useful explanation of judicial actions.  In the 
case of Jones, however, we would be remiss if we did not at least mention the dramatic 
events that unfolded while it was pending before the Supreme Court.   Five weeks before oral 
argument, the Report of the National Advisory Commission on Civil Disorders (known as the 
“Kerner Commission Report”) was published.  The Commission had been formed to 

[Footnote continued on next page] 
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and the Constitution broadly.  But the actual constitutional holding in Jones is 

much narrower than its references to “vestiges” and “relic[s].”  Note that the Court 

was construing a statute that was passed in 1866, a time that the nation was still in 

the process of dismantling the actual institution of slavery, not in sorting out its 

long-term historical effects.  Under the circumstances, giving Congress 

considerable discretion in identifying the badges and incidents of slavery is best 

viewed as deferring to Congress on the means of ridding the nation of slavery, not 

as deferring to Congress on what constitutes slavery or involuntary servitude.  A 

21st century statute outlawing private discrimination in housing (or the HCPA) 

would not be due the same deference, since dismantling slavery itself is no longer 

                                                 
[Footnote continued from previous page] 

investigate the extensive civil unrest of the summer of 1967.  In its controversial report, the 
Commission concluded that white racism was largely to blame and warned that without 
reform things would get worse. 

  For whatever reason, things did get worse.  Two days after Jones was argued, the Reverend 
Martin Luther King, Jr. was assassinated.  The tragedy of that loss was quickly multiplied as 
dozens of cities became engulfed in riots.  In Washington alone, over the course of the next 
several days, 12 people were killed, over 1000 were injured, and over 6000 arrests were 
made.  Government offices – including those on Capitol Hill, where the Supreme Court is 
located – were evacuated.  It took more 13,000 federal troops and five days to quell the riots.  
When the smoke cleared, about 1,200 buildings had been burned, many of them in middle-
class black neighborhoods that did not begin to recover economically until the 1990s.  See 
Ben W. Gilbert, et al., TEN BLOCKS FROM THE WHITE HOUSE:  ANATOMY OF THE 
WASHINGTON RIOTS OF 1968 (1968).   

  On the first full day of violence, President Lyndon Johnson wrote a letter to the Speaker of 
the House urgently requesting that fair housing legislation, which had been stalled for some 
time, be given immediate priority.  See Letter from President Lyndon Johnson to Speaker 
John W. McCormick (April 5, 1968).  McCormick delivered, and Johnson signed the bill into 
law on April 11, 1968.  Civil Rights Act of 1968, 82 Stat. 75 (1968)(Title VIII of which is 
entitled the “Fair Housing Act”).  While this did not moot the Jones case, it greatly reduced 
the legal consequences of the decision. 
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the problem.  At best, what is left is simply deciding what to do with its historical 

byproducts—which is emphatically not the same thing as ending slavery itself. 

Jones was part of a trio of cases from that period that have been interpreted 

to require considerable deference to Congress when it exercises its powers under 

the Reconstruction Amendments.  See Katzenbach v. Morgan, 384 U.S. 641 

(1966)(Fourteenth Amendment); South Carolina v. Katzenbach, 383 U.S. 

301(1966)(Fifteenth Amendment).  Later decisions have reasserted McCulloch v. 

Maryland’s notion that deference is to the means by which Congress carries out the 

goals of the Fourteenth Amendment, not the goals themselves.  In City of Boerne v. 

Flores, 521 U.S. 507 (1997), the Court held that it is the Court’s job to determine 

what constitutes a substantive violation of the Fourteenth Amendment.  While 

Congress has the power under the Fourteenth Amendment’s Section 5 to 

promulgate prophylactic rules aimed at dealing with those substantive violations, 

there must be “a congruence and proportionality between the injury to be 

prevented or remedied and the means adopted to that end.”  Id. at 519. 

Subsequent cases have added that the reviewing court must confirm that a 

subject is an appropriate target for prophylactic legislation by “identifying the 

constitutional right that Congress sought to enforce” and ensuring, through 

legislative history and findings, identified a “history and pattern of constitutional 

violations by the states” with respect to that right. If there is such a legislative 
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record, the Court must then “determine whether the challenged legislation is an 

appropriate response to the history and pattern by asking whether the rights and 

remedies created by the statute are congruent and proportional to the constitutional 

right being enforced.  Tennessee v. Lane, 541 U.S. 509 (2004).  In other words, 

Fourteenth Amendment legislation must receive much more detailed scrutiny than 

the bare-bones rational basis review required by Jones.   

The Thirteenth Amendment’s Section 2 and the Fourteenth Amendment’s 

Section 5 are textually nearly identical, containing all the same words but with the 

key clauses arranged in a slightly different order: Section 2 reads “Congress shall 

have power to enforce this article by appropriate legislation,” and Section 5 of the 

Fourteenth Amendment reads “The Congress shall have power to enforce, by 

appropriate legislation, the provisions of this article.”19  Given these similarities, 

there is no apparent reason why “appropriate” should have a different meaning in 

each section.  Instead, it seems overwhelmingly likely that the Court would apply 

City of Boerne and its progeny to the Thirteenth Amendment’s Section 2. 

If City of Boerne applies to Section 2 cases, it underlines that Section 1 

prohibits actual slavery and involuntary servitude—as those terms are defined by 

                                           
 19 The Fifteenth Amendment’s Section 2 is even more similar to the Thirteenth Amendment’s.  

See U.S. Const. amend XV, sec. 2.  City of Boerne has been cited as authority in a Fifteenth 
Amendment case.  See Shelby County v. Holder, 679 F.3d 848 (D.C. Cir.), cert. granted, 81 
U.S.L.W. 3264 (2012). 
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the Court.  It does not prohibit things that that bear some causal relationship with 

slavery.  While Congress may enact prophylactic rules to effectuate that end (and 

hence may ban certain “incidents” and “badges” of slavery), those rules much be 

congruent and proportional to the problem.  Since almost no one is expecting 

slavery to make a comeback, that is a very serious limitation on Congress’s Section 

2 power.  

The alternative is to take Jones’ reference to “relic[s]” and “vestiges” as 

authority for Congress to obliterate anything with any kind of connection to 

slavery.  But that construction would provide Congress with something close to a 

general police power—something that was not intended by the Thirteenth 

Amendment’s ratifiers and is certainly not to be wished for by anyone who values 

limited government.  The problem with equating the “badges and incidents” of 

slavery with slavery’s “relic[s]” and “vestiges” is that a creative mind can find 

some connection between nearly everything in existence today (or at least all social 

ills) and slavery.    

III. Section 249(a)(1)is Not a Congruent and Proportional Effort to 
Effectuate the Thirteenth Amendment’s Slavery Prohibition. 

Congress asserted that the Thirteenth Amendment gives it power to pass 

Section 249(a)(1) with the following finding:  

For generations, the institutions of slavery and involuntary servitude 
were defined by the race, color and ancestry of those held in bondage.  
Slavery and involuntary servitude were enforced, both prior to and 
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after the adoption of the 13th amendment to the Constitution of the 
United States, through widespread public and private violence 
directed at persons because of their race, color, or ancestry, or 
perceived race, color, or ancestry. Accordingly, eliminating racially 
motivated violence is an important means of eliminating, to the extent 
possible, the badges, incidents, and relics of slavery and involuntary 
servitude. 

National Defense Authorization Act for Fiscal Year 2010, Pub. L. No. 111-84, § 

4707 (2009)(Congress found that certain unspecified religions and national origins 

were considered to be races at the time and that in order to eliminate the badges 

and incidents of slavery, Section 249(a)(1) should include those categories). 

Note that Congress does not say that Section 249(a)(1) is aimed at 

eliminating slavery and involuntary servitude.  It states only that it is aimed at 

eliminating its badges, incidents, and relics.  Indeed, only a disingenuous advocate 

would claim that Congress’s goal in passing the HCPA was to abolish slavery or to 

prevent its return.  Its goal appears to be to prevent bias crimes (although a 

secondary goal may simply have been to appease activist groups that advocate 

federal penalties for bias crimes).    

While Section 2 permits Congress to target the badges and incidents of 

slavery, it does so only as a way of effectuating the prohibition on slavery and 

involuntary servitude, which is not Congress’s aim with Section 249(a)(1).  In any 

event, it does not target a badge or incident of slavery.  It does not target a legal 

disability imposed on slaves or a legal right accorded to slave owners.  It is not 
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even one step removed from an incident of slavery in the sense that it does not 

attempt to remove a legal disability imposed on former slaves or slave descendants 

or a legal right accorded to former slave owners or their descendants.  Indeed, it 

does not alter anyone’s legal status.  It simply adds federal penalties for conduct 

that was already illegal.  Similarly, being victimized by a race-based crime is not a 

characteristic indicative of slave status and hence is not a badge of slavery.  No one 

is immune from race-based bias crimes.  One need not look far for evidence that 

members of all races are victims of crimes motivated by race. See James B. Jacobs 

and Kimberly Potter, HATE CRIMES:  CRIMINAL LAW & IDENTITY 

POLITICS 143 (1998).  

If bias crimes had anything other than the mildest association with the 

history of slavery, one might expect to see evidence in the HCPA’s congressional 

record that there were more such crimes in the former slave states of the Deep 

South than in New England. Yet the statistics cited there showed just the 

opposite.20  Moreover, these statistics further show—and the HCPA reflects—that 

bias crimes are often based on characteristics  completely unrelated to race—like 

religion, sex, sexual orientation, disability, etc.  Domestically, slightly less than 

                                           
 20 Brian Levin, Director for the Center of Hate Crimes and Extremism testified that there were 

more reported hate crimes from the city of Boston in 2007 than from the Deep South states of 
Georgia, Alabama, Arkansas, Louisiana, and Mississippi combined.  Hearing on the Matthew 
Shepard Hate Crimes Prevention Act of 2009 Before the Senate Committee on the Judiciary, 
111th Cong, 1st Sess., 287 (June 25, 2009). 



 

 24 

half of the bias crimes reported to the FBI in 2011 (the most recent year for which 

data was available as of this writing) were based on racial bias and instead were 

based on other biases.21  Moreover, in countries that have never had institutions 

resembling American antebellum slavery, bias crimes have been reported to be a 

problem.  See, e.g., “Spate of Hate Crimes in Eastern German City,” Der Spiegel 

Online (International Edition), December 13, 2007.  American antebellum slavery 

may have exacerbated certain forms of racial bias, but the general problem of bias 

crime is unfortunately hardly a distinctive characteristic of slave societies.  

Suppose, however, that Congress’s aim in passing Section 249(a)(1) were to 

ensure that slavery does not return.  Given that the likelihood of race-based 

slavery’s return is at best very remote, such a response is not congruent or 

proportional to the problem.  By federalizing the prosecution of bias crimes, the 

HCPA creates a host of problems, such as making it possible to subject accused 

perpetrators of bias crimes to double jeopardy.  While double jeopardy of this kind 

is constitutional under the dual sovereignty rule, see United States v. Lanza, 260 

                                           
 21 See FBI Hate Crimes Statistics: Incidents and Offenses (2011), available at 

<http://www.fbi.gov/about-us/cjis/ucr/hate-crime/2011/narratives/incidents-and-offenses>.  
In other words, a clear majority of bias crimes in the United States do not target the 
descendants of African-American slaves.  African-Americans also themselves have 
committed widely publicized bias crimes.  Data for the years preceding 2011 showed similar 
patterns. 
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U.S. 377 (1922), it is hardly something anyone should wish to promote. The 

danger of slavery’s return is too remote to justify such problems. 

CONCLUSION 

The conduct Appellant was found to engage in was reprehensible and 

worthy of prosecution.  Amici note only that advocates for the Constitution's 

framework of limited government do not always get to choose their allies and that 

Congress does not have the authority to base Section 249(a)(1) on the Thirteenth 

Amendment's Section 2.22  Punishment for conduct like his should therefore be 

based on other criminal laws or on state criminal laws, not Section 249(a)(1). 
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 22 One U.S. Court of Appeals has rejected a challenge to the HCPA’s constitutionality.  United 

States v. Maybee, 687 F. 3d 1026 (8th Cir.), cert. denied, 81 U.S.L.W. 3229 (2012).  The 
Court gave only a cursory nod to the issue raised here. 
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CONSTITUTIONAL AND STATUTORY APPENDIX 

1. U.S. Const. amend XIII: 

Section 1.  Neither slavery nor involuntary servitude, except as a 
punishment for crime whereof the party shall have been duly 
convicted, shall exist within the United States, or any place subject to 
their jurisdiction. 

Section 2.  Congress shall have power to enforce this article by 
appropriate legislation. 

2. 18 U.S.C. Section 249(a): 

SEC. 249. HATE CRIME ACTS 

(a) IN GENERAL.— 

(1) OFFENSES INVOLVING ACTUAL OR PERCEIVED RACE, 
COLOR, RELIGION, OR NATIONAL ORIGIN.— Whoever, 
whether or not acting under color of law, willfully causes 
bodily injury to any person or, through the use of fire, a firearm, 
a dangerous weapon, or an explosive or incendiary device, 
attempts to cause bodily injury to any person, because of the 
actual or perceived race, color, religion, or national origin of 
any person— 

(A) shall be imprisoned not more than 10 years, fined in 
accordance with this title, or both; and 

(B) shall be imprisoned for any term of years or for life, fined 
in accordance with this title, or both, if— 

(i) death results from the offense; or 

(ii) the offense includes kidnapping or an attempt to 
kidnap, aggravated sexual abuse or an attempt to 
commit aggravated sexual abuse, or an attempt to 
kill. 

(2) OFFENSES INVOLVING ACTUAL OR PERCEIVED 
RELIGION, NATIONAL ORIGIN, GENDER, SEXUAL 
ORIENTATION, GENDER IDENTITY, OR DISABILITY.— 
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(A) IN GENERAL.— Whoever, whether or not acting under 
color of law, in any circumstance described in 
subparagraph (B) or paragraph (3), willfully causes bodily 
injury to any person or, through the use of fire, a firearm, a 
dangerous weapon, or an explosive or incendiary device, 
attempts to cause bodily injury to any person, because of 
the actual or perceived religion, national origin, gender, 
sexual orientation, gender identity, or disability of any 
person— 

(i) shall be imprisoned not more than 10 years, fined in 
accordance with this title, or both; and 

(ii) shall be imprisoned for any term of years or for life, 
fined in accordance with this title, or both, if— 

(I) death results from the offense; or 

(II) the offense includes kidnapping or an attempt to 
kidnap, aggravated sexual abuse or an attempt to 
commit aggravated sexual abuse, or an attempt to ill. 

(B) CIRCUMSTANCES DESCRIBED.— For purposes of 
subparagraph (A), the circumstances described in this 
subparagraph are that— 

(i) the conduct described in subparagraph (A) occurs 
during the course of, or as the result of, the travel of 
the defendant or the victim— 

(I) across a State line or national border; or 

(II) using a channel, facility, or instrumentality of 
interstate or foreign commerce; 

(ii) the defendant uses a channel, facility, or 
instrumentality of interstate or foreign commerce in 
connection with the conduct described in 
subparagraph (A); 

(iii) in connection with the conduct described in 
subparagraph (A), the defendant employs a firearm, 
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dangerous weapon, explosive or incendiary device, 
or other weapon that has traveled in interstate or 
foreign commerce; or 

(iv) the conduct described in subparagraph (A)— 

(I) interferes with commercial or other economic 
activity in which the victim is engaged at the 
time of the conduct; or 

(II) otherwise affects interstate or foreign 
commerce. 

….” 

3. The National Defense Authorization Act for Fiscal Year 2010, Pub. L. 
No. 111-84, div. E, § 4709, 123 Stat. 2841 (2009) 

“SEC. 4709. SEVERABILITY. 

If any provision of this division [which includes the HCPA], an 
amendment made by this division, or the application of such provision 
or amendment to any person or circumstance is held to be 
unconstitutional, the remainder of this division, the amendments made 
by this division, and the application of the provisions of such to any 
person or circumstance shall not be affected thereby.” 

 
 


