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Zivotofsky v. Kerry 
576 U. S. ____ (June 8, 2015) 

n JUSTICE KENNEDY delivered the opinion of the Court. 

A delicate subject lies in the background of this case. That subject is 
Jerusalem. Questions touching upon the history of the ancient city and its 
present legal and international status are among the most difficult and 
complex in international affairs. In our constitutional system these matters 
are committed to the Legislature and the Executive, not the Judiciary. As a 
result, in this opinion the Court does no more, and must do no more, than 
note the existence of international debate and tensions respecting Jerusa-
lem. Those matters are for Congress and the President to discuss and con-
sider as they seek to shape the Nation’s foreign policies. 

The Court addresses two questions to resolve the interbranch dispute 
now before it. First, it must determine whether the President has the ex-
clusive power to grant formal recognition to a foreign sovereign. Second, if 
he has that power, the Court must determine whether Congress can com-
mand the President and his Secretary of State to issue a formal statement 
that contradicts the earlier recognition. The statement in question here is a 
congressional mandate that allows a United States citizen born in Jerusa-
lem to direct the President and Secretary of State, when issuing his pass-
port, to state that his place of birth is “Israel.” 

I–A 

Jerusalem’s political standing has long been, and remains, one of the 
most sensitive issues in American foreign policy, and indeed it is one of the 
most delicate issues in current international affairs. In 1948, President 
Truman formally recognized Israel in a signed statement of “recognition.” 
That statement did not recognize Israeli sovereignty over Jerusalem. Over 
the last 60 years, various actors have sought to assert full or partial sover-
eignty over the city, including Israel, Jordan, and the Palestinians. Yet, in 
contrast to a consistent policy of formal recognition of Israel, neither Presi-
dent Truman nor any later United States President has issued an official 
statement or declaration acknowledging any country’s sovereignty over Je-
rusalem. Instead, the Executive Branch has maintained that “ ‘the status 
of Jerusalem . . . should be decided not unilaterally but in consultation with 
all concerned.’ ” United Nations Gen. Assembly Official Records, 5th Emer-
gency Sess., 1554th Plenary Meetings, United Nations Doc. No. 1 
A⁄PV.1554, p. 10 (July 14, 1967) . . . . 

The President’s position on Jerusalem is reflected in State Department 
policy regarding passports and consular reports of birth abroad. Under-
standing that passports will be construed as reflections of American policy, 
the State Department’s Foreign Affairs Manual instructs its employees, in 
general, to record the place of birth on a passport as the “country [having] 
present sovereignty over the actual area of birth.” Dept. of State, 7 Foreign 
Affairs Manual (FAM) §1383.4 (1987). If a citizen objects to the country 
listed as sovereign by the State Department, he or she may list the city or 
town of birth rather than the country. The FAM, however, does not allow 
citizens to list a sovereign that conflicts with Executive Branch policy. Be-
cause the United States does not recognize any country as having sover-
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eignty over Jerusalem, the FAM instructs employees to record the place of 
birth for citizens born there as “Jerusalem.” 

In 2002, Congress passed the Act at issue here, the Foreign Relations 
Authorization Act, Fiscal Year 2003. Section 214 of the Act is titled “United 
States Policy with Respect to Jerusalem as the Capital of Israel.” The sub-
section that lies at the heart of this case, §214(d), addresses passports. 
That subsection seeks to override the FAM by allowing citizens born in Je-
rusalem to list their place of birth as “Israel.” Titled “Record of Place of 
Birth as Israel for Passport Purposes,” §214(d) states “[f ]or purposes of the 
registration of birth, certification of nationality, or issuance of a passport of 
a United States citizen born in the city of Jerusalem, the Secretary shall, 
upon the request of the citizen or the citizen’s legal guardian, record the 
place of birth as Israel.” 

When he signed the Act into law, President George W. Bush issued a 
statement declaring his position that §214 would, “if construed as manda-
tory rather than advisory, impermissibly interfere with the President’s 
constitutional authority to formulate the position of the United States, 
speak for the Nation in international affairs, and determine the terms on 
which recognition is given to foreign states.” Statement on Signing the For-
eign Relations Authorization Act, Fiscal Year 2003, Public Papers of the 
Presidents, George W. Bush, Vol. 2, Sept. 30, 2002, p. 1698 (2005). The 
President concluded, “U. S. policy regarding Jerusalem has not changed.” 
. . . . 

B 

In 2002, petitioner Menachem Binyamin Zivotofsky was born to Unit-
ed States citizens living in Jerusalem. In December 2002, Zivotofsky’s 
mother visited the American Embassy in Tel Aviv to request both a pass-
port and a consular report of birth abroad for her son. She asked that his 
place of birth be listed as “‘Jerusalem, Israel.’” The Embassy clerks ex-
plained that, pursuant to State Department policy, the passport would list 
only “Jerusalem.” Zivotofsky’s parents objected and, as his guardians, 
brought suit on his behalf in the United States District Court for the Dis-
trict of Columbia, seeking to enforce §214(d). 

Pursuant to §214(d), Zivotofsky claims the right to have “Israel” rec-
orded as his place of birth in his passport. . . . . [The Court next traced the 
procedural history of the case, including its own earlier decision in Zivo-
tofsky v. Clinton, which held that the case did not present a non-justiciable 
political question and remanded to the court of appeals for further proceed-
ings. On remand the statute was held to be an unconstitutional infringe-
ment of the presidential power to recognize foreign sovereigns.—Editors] 

II 

In considering claims of Presidential power this Court refers to Justice 
Jackson’s familiar tripartite framework from Youngstown Sheet & Tube Co. 
v. Sawyer, 343 U. S. 579–638 (1952) (concurring opinion). . . . In this case 
the Secretary contends that §214(d) infringes on the President’s exclusive 
recognition power by “requiring the President to contradict his recognition 
position regarding Jerusalem in official communications with foreign sov-
ereigns.” In so doing the Secretary acknowledges the President’s power is 
“at its lowest ebb.” Because the President’s refusal to implement §214(d) 
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falls into Justice Jackson’s third category, his claim must be “scrutinized 
with caution,” and he may rely solely on powers the Constitution grants to 
him alone. 

To determine whether the President possesses the exclusive power of 
recognition the Court examines the Constitution’s text and structure, as 
well as precedent and history bearing on the question. 

A 

Recognition is a “formal acknowledgement” that a particular “entity 
possesses the qualifications for statehood” or “that a particular regime is 
the effective government of a state.” Restatement (Third) of Foreign Rela-
tions Law of the United States §203, Comment a, p. 84 (1986). . . . 

Despite the importance of the recognition power in foreign relations, 
the Constitution does not use the term “recognition,” either in Article II or 
elsewhere. The Secretary asserts that the President exercises the recogni-
tion power based on the Reception Clause, which directs that the President 
“shall receive Ambassadors and other public Ministers.” Art. II, §3. As Zi-
votofsky notes, the Reception Clause received little attention at the Consti-
tutional Convention. In fact, during the ratification debates, Alexander 
Hamilton claimed that the power to receive ambassadors was “more a mat-
ter of dignity than of authority,” a ministerial duty largely “without conse-
quence.” The Federalist No. 69, p. 420 (C. Rossiter ed. 1961). 

At the time of the founding, however, prominent international scholars 
suggested that receiving an ambassador was tantamount to recognizing the 
sovereignty of the sending state. It is a logical and proper inference, then, 
that a Clause directing the President alone to receive ambassadors would 
be understood to acknowledge his power to recognize other nations. 

This in fact occurred early in the Nation’s history when President 
Washington recognized the French Revolutionary Government by receiving 
its ambassador. See A. Hamilton, Pacificus No. 1, in The Letters of Pacifi-
cus and Helvidius 5, 13–14 (1845) (reprint 1976) (President “acknowledged 
the republic of France, by the reception of its minister”). After this incident 
the import of the Reception Clause became clear—causing Hamilton to 
change his earlier view. He wrote that the Reception Clause “includes th[e 
power] of judging, in the case of a revolution of government in a foreign 
country, whether the new rulers are competent organs of the national will, 
and ought to be recognised, or not.” See id., at 12; see also 3 J. Story, 
Commentaries on the Constitution of the United States §1560, p. 416 
(1833) (“If the executive receives an ambassador, or other minister, as the 
representative of a new nation . . . it is an acknowledgment of the sovereign 
authority de facto of such new nation, or party”). As a result, the Reception 
Clause provides support, although not the sole authority, for the Presi-
dent’s power to recognize other nations. 

The inference that the President exercises the recognition power is fur-
ther supported by his additional Article II powers. It is for the President, 
“by and with the Advice and Consent of the Senate,” to “make Treaties, 
provided two thirds of the Senators present concur.” Art. II, §2, cl. 2. In ad-
dition, “he shall nominate, and by and with the Advice and Consent of the 
Senate, shall appoint Ambassadors” as well as “other public Ministers and 
Consuls.” Ibid. 
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As a matter of constitutional structure, these additional powers give 
the President control over recognition decisions. At international law, 
recognition may be effected by different means, but each means is depend-
ent upon Presidential power. In addition to receiving an ambassador, 
recognition may occur on “the conclusion of a bilateral treaty,” or the “for-
mal initiation of diplomatic relations,” including the dispatch of an ambas-
sador. The President has the sole power to negotiate treaties, see United 
States v. Curtiss-Wright Export Corp., 299 U. S. 304, 319 (1936), and the 
Senate may not conclude or ratify a treaty without Presidential action. The 
President, too, nominates the Nation’s ambassadors and dispatches other 
diplomatic agents. Congress may not send an ambassador without his in-
volvement. Beyond that, the President himself has the power to open dip-
lomatic channels simply by engaging in direct diplomacy with foreign 
heads of state and their ministers. The Constitution thus assigns the Pres-
ident means to effect recognition on his own initiative. Congress, by con-
trast, has no constitutional power that would enable it to initiate diplomat-
ic relations with a foreign nation. Because these specific Clauses confer the 
recognition power on the President, the Court need not consider whether or 
to what extent the Vesting Clause, which provides that the “executive Pow-
er” shall be vested in the President, provides further support for the Presi-
dent’s action here. Art. II, §1, cl. 1. 

The text and structure of the Constitution grant the President the 
power to recognize foreign nations and governments. The question then 
becomes whether that power is exclusive. The various ways in which the 
President may unilaterally effect recognition—and the lack of any similar 
power vested in Congress—suggest that it is. So, too, do functional consid-
erations. Put simply, the Nation must have a single policy regarding which 
governments are legitimate in the eyes of the United States and which are 
not. Foreign countries need to know, before entering into diplomatic rela-
tions or commerce with the United States, whether their ambassadors will 
be received; whether their officials will be immune from suit in federal 
court; and whether they may initiate lawsuits here to vindicate their 
rights. These assurances cannot be equivocal. 

Recognition is a topic on which the Nation must “speak . . . with one 
voice.” American Ins. Assn. v. Garamendi, 539 U. S. 396, 424 (2003). That 
voice must be the President’s. Between the two political branches, only the 
Executive has the characteristic of unity at all times. And with unity comes 
the ability to exercise, to a greater degree, “[d]ecision, activity, secrecy, and 
dispatch.” The Federalist No. 70, p. 424 (A. Hamilton). The President is 
capable, in ways Congress is not, of engaging in the delicate and often se-
cret diplomatic contacts that may lead to a decision on recognition. See, 
e.g., United States v. Pink, 315 U. S. 203, 229 (1942). He is also better posi-
tioned to take the decisive, unequivocal action necessary to recognize other 
states at international law. These qualities explain why the Framers listed 
the traditional avenues of recognition—receiving ambassadors, making 
treaties, and sending ambassadors—as among the President’s Article II 
powers. . . . 

It remains true, of course, that many decisions affecting foreign rela-
tions—including decisions that may determine the course of our relations 
with recognized countries—require congressional action. Congress may 
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“regulate Commerce with foreign Nations,” “establish an uniform Rule of 
Naturalization,” “define and punish Piracies and Felonies committed on 
the high Seas, and Offences against the Law of Nations,” “declare War,” 
“grant Letters of Marque and Reprisal,” and “make Rules for the Govern-
ment and Regulation of the land and naval Forces.” U. S. Const., Art. I, §8. 
In addition, the President cannot make a treaty or appoint an ambassador 
without the approval of the Senate. Art. II, §2, cl. 2. The President, fur-
thermore, could not build an American Embassy abroad without congres-
sional appropriation of the necessary funds. Art. I, §8, cl. 1. Under basic 
separation-of-powers principles, it is for the Congress to enact the laws, 
including “all Laws which shall be necessary and proper for carrying into 
Execution” the powers of the Federal Government. §8, cl. 18. 

In foreign affairs, as in the domestic realm, the Constitution “enjoins 
upon its branches separateness but interdependence, autonomy but reci-
procity.” Youngstown, 343 U. S., at 635 (Jackson, J., concurring). Although 
the President alone effects the formal act of recognition, Congress’ powers, 
and its central role in making laws, give it substantial authority regarding 
many of the policy determinations that precede and follow the act of recog-
nition itself. If Congress disagrees with the President’s recognition policy, 
there may be consequences. Formal recognition may seem a hollow act if it 
is not accompanied by the dispatch of an ambassador, the easing of trade 
restrictions, and the conclusion of treaties. And those decisions require ac-
tion by the Senate or the whole Congress. 

In practice, then, the President’s recognition determination is just one 
part of a political process that may require Congress to make laws. The 
President’s exclusive recognition power encompasses the authority to 
acknowledge, in a formal sense, the legitimacy of other states and govern-
ments, including their territorial bounds. Albeit limited, the exclusive 
recognition power is essential to the conduct of Presidential duties. The 
formal act of recognition is an executive power that Congress may not qual-
ify. If the President is to be effective in negotiations over a formal recogni-
tion determination, it must be evident to his counterparts abroad that he 
speaks for the Nation on that precise question. 

A clear rule that the formal power to recognize a foreign government 
subsists in the President therefore serves a necessary purpose in diplomat-
ic relations. All this, of course, underscores that Congress has an important 
role in other aspects of foreign policy, and the President may be bound by 
any number of laws Congress enacts. In this way ambition counters ambi-
tion, ensuring that the democratic will of the people is observed and re-
spected in foreign affairs as in the domestic realm. See The Federalist No. 
51, p. 322 (J. Madison). 

B 

No single precedent resolves the question whether the President has 
exclusive recognition authority and, if so, how far that power extends. In 
part that is because, until today, the political branches have resolved their 
disputes over questions of recognition. The relevant cases, though provid-
ing important instruction, address the division of recognition power be-
tween the Federal Government and the States, or between the courts and 
the political branches—not between the President and Congress. As the 
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parties acknowledge, some isolated statements in those cases lend support 
to the position that Congress has a role in the recognition process. In the 
end, however, a fair reading of the cases shows that the President’s role in 
the recognition process is both central and exclusive. 

[Next the Court described a series of judicial precedents: a nineteenth-
century case involving the Falkland Islands, and twentieth-century cases 
about recognition of Soviet Russia and Cuba. The Court concluded that the-
se precedents provided “strong support” for exclusive executive authority, 
though it acknowledged that in previous cases the president “did not con-
tradict an Act of Congress.”—Editors] 

The Secretary now urges the Court to define the executive power over 
foreign relations in even broader terms. He contends that under the Court’s 
precedent the President has “exclusive authority to conduct diplomatic re-
lations,” along with “the bulk of foreign-affairs powers.” In support of his 
submission that the President has broad, undefined powers over foreign 
affairs, the Secretary quotes United States v. Curtiss-Wright Export Corp., 
which described the President as “the sole organ of the federal government 
in the field of international relations.” This Court declines to acknowledge 
that unbounded power. A formulation broader than the rule that the Presi-
dent alone determines what nations to formally recognize as legitimate—
and that he consequently controls his statements on matters of recogni-
tion—presents different issues and is unnecessary to the resolution of this 
case. 

The Curtiss-Wright case does not extend so far as the Secretary sug-
gests. In Curtiss-Wright, the Court considered whether a congressional del-
egation of power to the President was constitutional. Congress had passed 
a joint resolution giving the President the discretion to prohibit arms sales 
to certain militant powers in South America. The resolution provided crim-
inal penalties for violation of those orders. The Court held that the delega-
tion was constitutional, reasoning that Congress may grant the President 
substantial authority and discretion in the field of foreign affairs. . . . 

 [Curtiss-Wright’s] description of the President’s exclusive power was 
not necessary to the holding of Curtiss-Wright—which, after all, dealt with 
congressionally authorized action, not a unilateral Presidential determina-
tion. Indeed, Curtiss-Wright did not hold that the President is free from 
Congress’ lawmaking power in the field of international relations. The 
President does have a unique role in communicating with foreign govern-
ments, as then-Congressman John Marshall acknowledged. See 10 Annals 
of Cong. 613 (1800) (cited in Curtiss-Wright, at 319). But whether the 
realm is foreign or domestic, it is still the Legislative Branch, not the Ex-
ecutive Branch, that makes the law. 

In a world that is ever more compressed and interdependent, it is es-
sential the congressional role in foreign affairs be understood and respect-
ed. For it is Congress that makes laws, and in countless ways its laws will 
and should shape the Nation’s course. The Executive is not free from the 
ordinary controls and checks of Congress merely because foreign affairs are 
at issue. See, e.g., Medellín v. Texas, 552 U. S. 491–532 (2008); Youngs-
town, 343 U. S., at 589; Little v. Barreme, 2 Cranch 170, 177–179 (1804). It 
is not for the President alone to determine the whole content of the Na-
tion’s foreign policy. 
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That said, judicial precedent and historical practice teach that it is for 
the President alone to make the specific decision of what foreign power he 
will recognize as legitimate, both for the Nation as a whole and for the pur-
pose of making his own position clear within the context of recognition in 
discussions and negotiations with foreign nations. Recognition is an act 
with immediate and powerful significance for international relations, so 
the President’s position must be clear. Congress cannot require him to con-
tradict his own statement regarding a determination of formal recognition. 

Zivotofsky’s contrary arguments are unconvincing. The decisions he re-
lies upon are largely inapposite. This Court’s cases do not hold that the 
recognition power is shared. Jones v. United States, 137 U. S. 202 (1890), 
and Boumediene v. Bush, 553 U. S. 723 (2008), each addressed the status of 
territories controlled or acquired by the United States—not whether a 
province ought to be recognized as part of a foreign country. And no one 
disputes that Congress has a role in determining the status of United 
States territories. See U. S. Const., Art. IV, §3, cl. 2 (Congress may “dispose 
of and make all needful Rules and Regulations respecting the Territory or 
other Property belonging to the United States”). Other cases describing a 
shared power address the recognition of Indian tribes—which is, similarly, 
a distinct issue from the recognition of foreign countries. 

To be sure, the Court has mentioned both of the political branches in 
discussing international recognition, but it has done so primarily in affirm-
ing that the Judiciary is not responsible for recognizing foreign nations. 
This is consistent with the fact that Congress, in the ordinary course, does 
support the President’s recognition policy, for instance by confirming an 
ambassador to the recognized foreign government. Those cases do not cast 
doubt on the view that the Executive Branch determines whether the Unit-
ed States will recognize foreign states and governments and their territori-
al bounds. 

C 

Having examined the Constitution’s text and this Court’s precedent, it 
is appropriate to turn to accepted understandings and practice. In separa-
tion-of-powers cases this Court has often “put significant weight upon his-
torical practice.” NLRB v. Noel Canning, 573 U. S. ___, ___ (2014) (empha-
sis deleted). Here, history is not all on one side, but on balance it provides 
strong support for the conclusion that the recognition power is the Presi-
dent’s alone. As Zivotofsky argues, certain historical incidents can be inter-
preted to support the position that recognition is a shared power. But the 
weight of historical evidence supports the opposite view, which is that the 
formal determination of recognition is a power to be exercised only by the 
President. 

[Next the Court described a series of recognition incidents that occurred 
outside the courts: France, South American republics, Texas, Liberia, Haiti, 
Cuba, and China. These incidents, the Court said, “establis[h[ no more than 
that some Presidents have chosen to cooperate with Congress, not that Con-
gress itself has exercised the recognition power.”—Editors] 

This history confirms the Court’s conclusion in the instant case that 
the power to recognize or decline to recognize a foreign state and its terri-
torial bounds resides in the President alone. For the most part, Congress 
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has respected the Executive’s policies and positions as to formal recogni-
tion. At times, Congress itself has defended the President’s constitutional 
prerogative. Over the last 100 years, there has been scarcely any debate 
over the President’s power to recognize foreign states. In this respect the 
Legislature, in the narrow context of recognition, on balance has acknowl-
edged the importance of speaking “with one voice.” Crosby, 530 U. S., at 
381. The weight of historical evidence indicates Congress has accepted that 
the power to recognize foreign states and governments and their territorial 
bounds is exclusive to the Presidency. 

III 

As the power to recognize foreign states resides in the President alone, 
the question becomes whether §214(d) infringes on the Executive’s con-
sistent decision to withhold recognition with respect to Jerusalem. See Nix-
on v. Administrator of General Services, 433 U. S. 425, 443 (1977) (action 
unlawful when it “prevents the Executive Branch from accomplishing its 
constitutionally assigned functions”). . . . If the power over recognition is to 
mean anything, it must mean that the President not only makes the initial, 
formal recognition determination but also that he may maintain that de-
termination in his and his agent’s statements. . . . [I]f Congress could alter 
the President’s statements on matters of recognition or force him to contra-
dict them, Congress in effect would exercise the recognition power. 

As Justice Jackson wrote in Youngstown, when a Presidential power is 
“exclusive,” it “disabl[es] the Congress from acting upon the subject.” Here, 
the subject is quite narrow: The Executive’s exclusive power extends no 
further than his formal recognition determination. But as to that determi-
nation, Congress may not enact a law that directly contradicts it. This is 
not to say Congress may not express its disagreement with the President in 
myriad ways. For example, it may enact an embargo, decline to confirm an 
ambassador, or even declare war. But none of these acts would alter the 
President’s recognition decision. 

If Congress may not pass a law, speaking in its own voice, that effects 
formal recognition, then it follows that it may not force the President him-
self to contradict his earlier statement. That congressional command would 
not only prevent the Nation from speaking with one voice but also prevent 
the Executive itself from doing so in conducting foreign relations. 

Although the statement required by §214(d) would not itself constitute 
a formal act of recognition, it is a mandate that the Executive contradict 
his prior recognition determination in an official document issued by the 
Secretary of State. As a result, it is unconstitutional. . . . 

The flaw in §214(d) is further underscored by the undoubted fact that 
that the purpose of the statute was to infringe on the recognition power—a 
power the Court now holds is the sole prerogative of the President. The 
statute is titled “United States Policy with Respect to Jerusalem as the 
Capital of Israel.” . . . . 

It is true, as Zivotofsky notes, that Congress has substantial authority 
over passports. The Court does not question the power of Congress to enact 
passport legislation of wide scope. . . . The problem with §214(d), however, 
lies in how Congress exercised its authority over passports. It was an im-
proper act for Congress to “aggrandiz[e] its power at the expense of another 
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branch” by requiring the President to contradict an earlier recognition de-
termination in an official document issued by the Executive Branch. Frey-
tag v. Commissioner, 501 U. S. 868, 878 (1991). To allow Congress to con-
trol the President’s communication in the context of a formal recognition 
determination is to allow Congress to exercise that exclusive power itself. 
As a result, the statute is unconstitutional. 

* * * 
In holding §214(d) invalid the Court does not question the substantial 

powers of Congress over foreign affairs in general or passports in particu-
lar. This case is confined solely to the exclusive power of the President to 
control recognition determinations, including formal statements by the Ex-
ecutive Branch acknowledging the legitimacy of a state or government and 
its territorial bounds. Congress cannot command the President to contra-
dict an earlier recognition determination in the issuance of passports. 
 
n JUSTICE BREYER, concurring. 

I continue to believe that this case presents a political question inap-
propriate for judicial resolution. See Zivotofsky v. Clinton, 566 U. S. ___, 
___ (2012) (BREYER, J., dissenting). But because precedent precludes re-
solving this case on political question grounds, I join the Court’s opinion. 

 
n JUSTICE THOMAS, concurring in the judgment in part and dissenting in 
part. 

Our Constitution allocates the powers of the Federal Government over 
foreign affairs in two ways. First, it expressly identifies certain foreign af-
fairs powers and vests them in particular branches, either individually or 
jointly. Second, it vests the residual foreign affairs powers of the Federal 
Government—i.e., those not specifically enumerated in the Constitution—
in the President by way of Article II’s Vesting Clause. 

Section 214(d) of the Foreign Relations Authorization Act, Fiscal Year 
2003, ignores that constitutional allocation of power insofar as it directs 
the President, contrary to his wishes, to list “Israel” as the place of birth of 
Jerusalem-born citizens on their passports. The President has long regu-
lated passports under his residual foreign affairs power, and this portion of 
§214(d) does not fall within any of Congress’ enumerated powers. . . . 

I–A 

The Constitution specifies a number of foreign affairs powers and di-
vides them between the political branches. Among others, Article I allo-
cates to Congress the powers “[t]o regulate Commerce with foreign Na-
tions,” “[t]o establish an uniform Rule of Naturalization,” “[t]o define and 
punish Piracies and Felonies committed on the high Seas, and Offenses 
against the Law of Nations,” and “[t]o declare War, grant Letters of 
Marque and Reprisal, and make Rules concerning Captures on Land and 
Water.” Art. I, §8. For his part, the President has certain express powers 
relating to foreign affairs, including the powers, “by and with the Advice 
and Consent of the Senate,” to “appoint Ambassadors,” and “to make Trea-
ties, provided two thirds of the Senators present concur.” Art. II, §2. He is 
also assigned certain duties with respect to foreign affairs, including serv-
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ing as “Commander in Chief of the Army and Navy of the United States,” 
ibid., and “receiv[ing] Ambassadors and other public Ministers,” Art. II, §3. 

These specific allocations, however, cannot account for the entirety of 
the foreign affairs powers exercised by the Federal Government. Neither of 
the political branches is expressly authorized, for instance, to communicate 
with foreign ministers, to issue passports, or to repel sudden attacks. Yet 
the President has engaged in such conduct, with the support of Congress, 
since the earliest days of the Republic. 

The President’s longstanding practice of exercising unenumerated for-
eign affairs powers reflects a constitutional directive that “the President 
ha[s] primary responsibility—along with the necessary power—to protect 
the national security and to conduct the Nation’s foreign relations.” Hamdi 
v. Rumsfeld, 542 U. S. 507, 580 (2004) (THOMAS, J., dissenting). Specifical-
ly, the Vesting Clause of Article II provides that “[t]he executive Power 
shall be vested in a President of the United States.” Art. II, §1. This Clause 
is notably different from the Vesting Clause of Article I, which provides 
only that “[a]ll legislative Powers herein granted shall be vested in a Con-
gress of the United States,” Art. I, §1 (emphasis added). By omitting the 
words “herein granted” in Article II, the Constitution indicates that the 
“executive Power” vested in the President is not confined to those powers 
expressly identified in the document. Instead, it includes all powers origi-
nally understood as falling within the “executive Power” of the Federal 
Government. . . . 

[Justice Thomas next surveyed founding-era sources, concluding that 
“the practices of the Washington administration and First Congress confirm 
that Article II’s Vesting Clause was originally understood to include a grant 
of residual foreign affairs power to the Executive.”—Editors] 

II 

The statutory provision at issue implicates the President’s residual 
foreign affairs power. Section 214(d) instructs the Secretary of State, upon 
request of a citizen born in Jerusalem (or that citizen’s legal guardian), to 
list that citizen’s place of birth as Israel on his passport and consular re-
port of birth abroad, even though it is the undisputed position of the United 
States that Jerusalem is not a part of Israel. The President argues that 
this provision violates his foreign affairs powers generally and his recogni-
tion power specifically. Zivotofsky rejoins that Congress passed §214(d) 
pursuant to its enumerated powers and its action must therefore take 
precedence. 

Neither has it quite right. The President is not constitutionally com-
pelled to implement §214(d) as it applies to passports because passport 
regulation falls squarely within his residual foreign affairs power and Zivo-
tofsky has identified no source of congressional power to require the Presi-
dent to list Israel as the place of birth for a citizen born in Jerusalem on 
that citizen’s passport. Section 214(d) can, however, be constitutionally ap-
plied to consular reports of birth abroad because those documents do not 
fall within the President’s foreign affairs authority but do fall within Con-
gress’ enumerated powers over naturalization. . . . 

[Justice Thomas concluded that §214(d) was constitutional inasmuch 
as it regulated consular reports of birth abroad. The majority did not reach 
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that question, because it found Zivotofsky’s challenge to that aspect of the 
statute to have been waived. Justice Thomas next argued that Congress had 
no power that justified the application of the statute to passports. He then 
responded to Justice Scalia’s dissent, criticizing it for failing to offer a com-
peting interpretation of the Article II Vesting Clause and the Necessary and 
Proper Clause. And he faulted Justice Scalia for describing “a supreme leg-
islative body more reminiscent of the Parliament in England than the Con-
gress in America.”—Editors] 

Because the President has residual foreign affairs authority to regu-
late passports and because there appears to be no congressional power that 
justifies §214(d)’s application to passports, Zivotofsky’s challenge to the 
Executive’s designation of his place of birth on his passport must fail. 

III 

The majority does not perform this analysis, but instead relies on a 
variation of the recognition power. That power is among the foreign affairs 
powers vested in the President by Article II’s Vesting Clause, as is con-
firmed by Article II’s express assignment to the President of the duty of 
receiving foreign Ambassadors, Art. II, §3. But I cannot join the majority’s 
analysis because no act of recognition is implicated here. . . . Listing a Je-
rusalem-born citizen’s place of birth as “Israel” cannot amount to recogni-
tion because the United States already recognizes Israel as an internation-
al person. Rather than adopt a novel definition of the recognition power, 
the majority should have looked to other foreign affairs powers in the Con-
stitution to resolve this dispute. . . . 

 
n CHIEF JUSTICE ROBERTS, with whom JUSTICE ALITO joins, dissenting. 

Today’s decision is a first: Never before has this Court accepted a Pres-
ident’s direct defiance of an Act of Congress in the field of foreign affairs. 
We have instead stressed that the President’s power reaches “its lowest 
ebb” when he contravenes the express will of Congress, “for what is at 
stake is the equilibrium established by our constitutional system.” Youngs-
town Sheet & Tube Co. v. Sawyer, 343 U. S. 579–638 (1952) (Jackson, J., 
concurring). 

JUSTICE SCALIA’s principal dissent, which I join in full, refutes the ma-
jority’s unprecedented holding in detail. I write separately to underscore 
the stark nature of the Court’s error on a basic question of separation of 
powers. 

The first principles in this area are firmly established. The Constitu-
tion allocates some foreign policy powers to the Executive, grants some to 
the Legislature, and enjoins the President to “take Care that the Laws be 
faithfully executed.” Art. II, §3. The Executive may disregard “the ex-
pressed or implied will of Congress” only if the Constitution grants him a 
power “at once so conclusive and preclusive” as to “disabl[e] the Congress 
from acting upon the subject.” Youngstown, 343 U. S., at 637–638 (Jackson, 
J., concurring). 

Assertions of exclusive and preclusive power leave the Executive “in 
the least favorable of possible constitutional postures,” and such claims 
have been “scrutinized with caution” throughout this Court’s history. For 
our first 225 years, no President prevailed when contradicting a statute in 
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the field of foreign affairs. See Medellín v. Texas, 552 U. S. 491–532 (2008); 
Hamdan v. Rumsfeld, 548 U. S. 557–595, 613–625 (2006); Youngstown, 343 
U. S., at 587–589 (majority opinion); Little v. Barreme, 2 Cranch 170, 177–
179 (1804). 

In this case, the President claims the exclusive and preclusive power to 
recognize foreign sovereigns. The Court devotes much of its analysis to ac-
cepting the Executive’s contention. I have serious doubts about that posi-
tion. The majority places great weight on the Reception Clause, which di-
rects that the Executive “shall receive Ambassadors and other public Min-
isters.” Art. II, §3. But that provision, framed as an obligation rather than 
an authorization, appears alongside the duties imposed on the President by 
Article II, Section 3, not the powers granted to him by Article II, Section 2. 
Indeed, the People ratified the Constitution with Alexander Hamilton’s as-
surance that executive reception of ambassadors “is more a matter of digni-
ty than of authority” and “will be without consequence in the administra-
tion of the government.” The Federalist No. 69, p. 420 (C. Rossiter ed. 
1961). In short, at the time of the founding, “there was no reason to view 
the reception clause as a source of discretionary authority for the presi-
dent.” Adler, The President’s Recognition Power: Ministerial or Discretion-
ary? 25 Presidential Studies Q. 267, 269 (1995). 

The majority’s other asserted textual bases are even more tenuous. 
The President does have power to make treaties and appoint ambassadors. 
Art. II, §2. But those authorities are shared with Congress, so they hardly 
support an inference that the recognition power is exclusive. 

Precedent and history lend no more weight to the Court’s position. The 
majority cites dicta suggesting an exclusive executive recognition power, 
but acknowledges contrary dicta suggesting that the power is shared. See, 
e.g., United States v. Palmer, 3 Wheat. 610, 643 (1818) (“the courts of the 
union must view [a] newly constituted government as it is viewed by the 
legislative and executive departments of the government of the United 
States” (emphasis added)). When the best you can muster is conflicting dic-
ta, precedent can hardly be said to support your side. 

As for history, the majority admits that it too points in both directions. 
Some Presidents have claimed an exclusive recognition power, but others 
have expressed uncertainty about whether such preclusive authority exists. 
Those in the skeptical camp include Andrew Jackson and Abraham Lin-
coln, leaders not generally known for their cramped conceptions of Presi-
dential power. Congress has also asserted its authority over recognition 
determinations at numerous points in history. The majority therefore falls 
short of demonstrating that “Congress has accepted” the President’s exclu-
sive recognition power. In any event, we have held that congressional ac-
quiescence is only “pertinent” when the President acts in the absence of 
express congressional authorization, not when he asserts power to disre-
gard a statute, as the Executive does here. 

In sum, although the President has authority over recognition, I am 
not convinced that the Constitution provides the “conclusive and preclu-
sive” power required to justify defiance of an express legislative mandate. 
Youngstown, 343 U. S., at 638 (Jackson, J., concurring). . . . 

But even if the President does have exclusive recognition power, he 
still cannot prevail in this case, because the statute at issue does not impli-
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cate recognition. The relevant provision, §214(d), simply gives an American 
citizen born in Jerusalem the option to designate his place of birth as Israel 
“[f]or purposes of” passports and other documents. The State Department 
itself has explained that “identification”—not recognition—“is the principal 
reason that U. S. passports require ‘place of birth.’” Congress has not dis-
puted the Executive’s assurances that §214(d) does not alter the longstand-
ing United States position on Jerusalem. And the annals of diplomatic his-
tory record no examples of official recognition accomplished via optional 
passport designation. . . . 

Resolving the status of Jerusalem may be vexing, but resolving this 
case is not. Whatever recognition power the President may have, exclusive 
or otherwise, is not implicated by §214(d). It has not been necessary over 
the past 225 years to definitively resolve a dispute between Congress and 
the President over the recognition power. Perhaps we could have waited 
another 225 years. But instead the majority strains to reach the question 
based on the mere possibility that observers overseas might misperceive 
the significance of the birthplace designation at issue in this case. And in 
the process, the Court takes the perilous step—for the first time in our his-
tory—of allowing the President to defy an Act of Congress in the field of 
foreign affairs. 

 
n JUSTICE SCALIA, with whom THE CHIEF JUSTICE and JUSTICE ALITO join, 
dissenting. 

Before this country declared independence, the law of England en-
trusted the King with the exclusive care of his kingdom’s foreign affairs. 
The royal prerogative included the “sole power of sending ambassadors to 
foreign states, and receiving them at home,” the sole authority to “make 
treaties, leagues, and alliances with foreign states and princes,” “the sole 
prerogative of making war and peace,” and the “sole power of raising and 
regulating fleets and armies.” 1 W. Blackstone, Commentaries *253, *257, 
*262. The People of the United States had other ideas when they organized 
our Government. They considered a sound structure of balanced powers 
essential to the preservation of just government, and international rela-
tions formed no exception to that principle. 

The People therefore adopted a Constitution that divides responsibility 
for the Nation’s foreign concerns between the legislative and executive de-
partments. The Constitution gave the President the “executive Power,” au-
thority to send and responsibility to receive ambassadors, power to make 
treaties, and command of the Army and Navy—though they qualified some 
of these powers by requiring consent of the Senate. Art. II, §§1–3. At the 
same time, they gave Congress powers over war, foreign commerce, natu-
ralization, and more. Art. I, §8. “Fully eleven of the powers that Article I, 
§8 grants Congress deal in some way with foreign affairs.” L. Tribe, Ameri-
can Constitutional Law, §5–18, p. 965. 

This case arises out of a dispute between the Executive and Legislative 
Branches about whether the United States should treat Jerusalem as a 
part of Israel. The Constitution contemplates that the political branches 
will make policy about the territorial claims of foreign nations the same 
way they make policy about other international matters: The President will 
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exercise his powers on the basis of his views, Congress its powers on the 
basis of its views. That is just what has happened here. 

I 

The political branches of our Government agree on the real-world fact 
that Israel controls the city of Jerusalem. They disagree, however, about 
how official documents should record the birthplace of an American citizen 
born in Jerusalem. The Executive does not accept any state’s claim to sov-
ereignty over Jerusalem, and it maintains that the birthplace designation 
“Israel” would clash with this stance of neutrality. But the National Legis-
lature has enacted a statute that provides: “For purposes of the registra-
tion of birth, certification of nationality, or issuance of a passport of a Unit-
ed States citizen born in the city of Jerusalem, the Secretary [of State] 
shall, upon the request of the citizen or the citizen’s legal guardian, record 
the place of birth as Israel.” Menachem Zivotofsky’s parents seek enforce-
ment of this statutory right in the issuance of their son’s passport and con-
sular report of birth abroad. They regard their son’s birthplace as a part of 
Israel and insist as “a matter of conscience” that his Israeli nativity “not be 
erased” from his identity documents. 

Before turning to Presidential power under Article II, I think it well to 
establish the statute’s basis in congressional power under Article I. Con-
gress’s power to “establish an uniform Rule of Naturalization,” Art. I, §8, cl. 
4, enables it to grant American citizenship to someone born abroad. United 
States v. Wong Kim Ark, 169 U. S. 649–703 (1898). The naturalization 
power also enables Congress to furnish the people it makes citizens with 
papers verifying their citizenship—say a consular report of birth abroad 
(which certifies citizenship of an American born outside the United States) 
or a passport (which certifies citizenship for purposes of international trav-
el). As the Necessary and Proper Clause confirms, every congressional 
power “carries with it all those incidental powers which are necessary to its 
complete and effectual execution.” Cohens v. Virginia, 6 Wheat. 264, 429 
(1821). Even on a miserly understanding of Congress’s incidental authority, 
Congress may make grants of citizenship “effectual” by providing for the 
issuance of certificates authenticating them. 

One would think that if Congress may grant Zivotofsky a passport and 
a birth report, it may also require these papers to record his birthplace as 
“Israel.” The birthplace specification promotes the document’s citizenship-
authenticating function by identifying the bearer, distinguishing people 
with similar names but different birthplaces from each other, helping au-
thorities uncover identity fraud, and facilitating retrieval of the Govern-
ment’s citizenship records. To be sure, recording Zivotofsky’s birthplace as 
“Jerusalem” rather than “Israel” would fulfill these objectives, but when 
faced with alternative ways to carry its powers into execution, Congress 
has the “discretion” to choose the one it deems “most beneficial to the peo-
ple.” McCulloch v. Maryland, 4 Wheat. 316, 421 (1819). It thus has the 
right to decide that recording birthplaces as “Israel” makes for better for-
eign policy. Or that regardless of international politics, a passport or birth 
report should respect its bearer’s conscientious belief that Jerusalem be-
longs to Israel. 
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No doubt congressional discretion in executing legislative powers has 
its limits; Congress’s chosen approach must be not only “necessary” to car-
rying its powers into execution, but also “proper.” Congress thus may not 
transcend boundaries upon legislative authority stated or implied else-
where in the Constitution. But as we shall see, §214(d) does not transgress 
any such restriction. 

II 

The Court frames this case as a debate about recognition. Recognition 
is a sovereign’s official acceptance of a status under international law. A 
sovereign might recognize a foreign entity as a state, a regime as the other 
state’s government, a place as part of the other state’s territory, rebel forc-
es in the other state as a belligerent power, and so on. 2 M. Whiteman, Di-
gest of International Law §1 (1963) (hereinafter Whiteman). President 
Truman recognized Israel as a state in 1948, but Presidents have consist-
ently declined to recognize Jerusalem as a part of Israel’s (or any other 
state’s) sovereign territory. 

The Court holds that the Constitution makes the President alone re-
sponsible for recognition and that §214(d) invades this exclusive power. I 
agree that the Constitution empowers the President to extend recognition 
on behalf of the United States, but I find it a much harder question wheth-
er it makes that power exclusive. The Court tells us that “the weight of his-
torical evidence” supports exclusive executive authority over “the formal 
determination of recognition.” But even with its attention confined to for-
mal recognition, the Court is forced to admit that “history is not all on one 
side.” To take a stark example, Congress legislated in 1934 to grant inde-
pendence to the Philippines, which were then an American colony. In the 
course of doing so, Congress directed the President to “recognize the inde-
pendence of the Philippine Islands as a separate and self-governing nation” 
and to “acknowledge the authority and control over the same of the gov-
ernment instituted by the people thereof.” §10, id., at 463. Constitutional? 
And if Congress may control recognition when exercising its power “to dis-
pose of . . . the Territory or other Property belonging to the United States,” 
Art. IV, §3, cl. 2, why not when exercising other enumerated powers? Nei-
ther text nor history nor precedent yields a clear answer to these questions. 
Fortunately, I have no need to confront these matters today—nor does the 
Court—because §214(d) plainly does not concern recognition. 

Recognition is more than an announcement of a policy. Like the ratifi-
cation of an international agreement or the termination of a treaty, it is a 
formal legal act with effects under international law. It signifies acceptance 
of an international status, and it makes a commitment to continued ac-
ceptance of that status and respect for any attendant rights. . . . In order to 
extend recognition, a state must perform an act that unequivocally mani-
fests that intention. Whiteman §3. That act can consist of an express con-
ferral of recognition, or one of a handful of acts that by international cus-
tom imply recognition—chiefly, entering into a bilateral treaty, and send-
ing or receiving an ambassador. 

To know all this is to realize at once that §214(d) has nothing to do 
with recognition. Section 214(d) does not require the Secretary to make a 
formal declaration about Israel’s sovereignty over Jerusalem. And nobody 



ONLINE SUPPLEMENT FOR PAULSEN ET AL., THE CONSTITUTION OF THE UNITED STATES 16 

suggests that international custom infers acceptance of sovereignty from 
the birthplace designation on a passport or birth report, as it does from bi-
lateral treaties or exchanges of ambassadors. Recognition would preclude 
the United States (as a matter of international law) from later contesting 
Israeli sovereignty over Jerusalem. But making a notation in a passport or 
birth report does not encumber the Republic with any international obliga-
tions. It leaves the Nation free (so far as international law is concerned) to 
change its mind in the future. . . . 

Section 214(d) performs a more prosaic function than extending recog-
nition. . . . Since birthplace specifications in citizenship documents are 
matters within Congress’s control, Congress may treat Jerusalem as a part 
of Israel when regulating the recording of birthplaces, even if the President 
does not do so when extending recognition. Section 214(d), by the way, ex-
pressly directs the Secretary to “record the place of birth as Israel” “[f]or 
purposes of the registration of birth, certification of nationality, or issuance 
of a passport.” (Emphasis added.) And the law bears the caption, “Record of 
Place of Birth as Israel for Passport Purposes.” (Emphasis added.) Finding 
recognition in this provision is rather like finding admission to the Union 
in a provision that treats American Samoa as a State for purposes of a fed-
eral highway safety program. 

III 

The Court complains that §214(d) requires the Secretary of State to is-
sue official documents implying that Jerusalem is a part of Israel; that it 
appears in a section of the statute bearing the title “United States Policy 
with Respect to Jerusalem as the Capital of Israel”; and that foreign “ob-
servers interpreted [it] as altering United States policy regarding Jerusa-
lem.” But these features do not show that §214(d) recognizes Israel’s sover-
eignty over Jerusalem. They show only that the law displays symbolic sup-
port for Israel’s territorial claim. That symbolism may have tremendous 
significance as a matter of international diplomacy, but it makes no differ-
ence as a matter of constitutional law. 

Even if the Constitution gives the President sole power to extend 
recognition, it does not give him sole power to make all decisions relating to 
foreign disputes over sovereignty. To the contrary, a fair reading of Article 
I allows Congress to decide for itself how its laws should handle these con-
troversies. Read naturally, power to “regulate Commerce with foreign Na-
tions,” §8, cl. 3, includes power to regulate imports from Gibraltar as Brit-
ish goods or as Spanish goods. Read naturally, power to “regulate the Value 
. . . of foreign Coin,” §8, cl. 5, includes power to honor (or not) currency is-
sued by Taiwan. And so on for the other enumerated powers. . . . 

The Constitution likewise does not give the President exclusive power 
to determine which claims to statehood and territory “are legitimate in the 
eyes of the United States,” [majority opinion]. Congress may express its 
own views about these matters by declaring war, restricting trade, denying 
foreign aid, and much else besides. To take just one example, in 1991, Con-
gress responded to Iraq’s invasion of Kuwait by enacting a resolution au-
thorizing use of military force. No doubt the resolution reflected Congress’s 
views about the legitimacy of Iraq’s territorial claim. The preamble re-
ferred to Iraq’s “illegal occupation” and stated that “the international com-
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munity has demanded . . . that Kuwait’s independence and legitimate gov-
ernment be restored.” These statements are far more categorical than the 
caption “United States Policy with Respect to Jerusalem as the Capital of 
Israel.” Does it follow that the authorization of the use of military force in-
vaded the President’s exclusive powers? Or that it would have done so had 
the President recognized Iraqi sovereignty over Kuwait? 

History does not even support an exclusive Presidential power to make 
what the Court calls “formal statements” about “the legitimacy of a state or 
government and its territorial bounds,” [majority opinion]. For a long time, 
the Houses of Congress have made formal statements announcing their 
own positions on these issues, again without provoking constitutional ob-
jections. [The Court cited congressional statements asserting support for 
“the independent Government” of Texas (1837); the “occupied country” of 
Tibet (1991); and “the legitimate, democratically-elected Government of 
Lebanon” (2008).—Editors] 

In the final analysis, the Constitution may well deny Congress power 
to recognize—the power to make an international commitment accepting a 
foreign entity as a state, a regime as its government, a place as a part of its 
territory, and so on. But whatever else §214(d) may do, it plainly does not 
make (or require the President to make) a commitment accepting Israel’s 
sovereignty over Jerusalem. 

IV 

. . . No consistent or coherent theory supports the Court’s decision. At 
times, the Court seems concerned with the possibility of congressional in-
terference with the President’s ability to extend or withhold legal recogni-
tion. The Court concedes, as it must, that the notation required by §214(d) 
“would not itself constitute a formal act of recognition.” It still frets, how-
ever, that Congress could try to regulate the President’s “statements” in a 
way that “override[s] the President’s recognition determination.” But “[t]he 
circumstance, that . . . [a] power may be abused, is no answer. All powers 
may be abused.” 2 J. Story, Commentaries on the Constitution of the Unit-
ed States §921, p. 386 (1833). What matters is whether this law interferes 
with the President’s ability to withhold recognition. It would be comical to 
claim that it does. The Court identifies no reason to believe that the United 
States—or indeed any other country—uses the place-of-birth field in pass-
ports and birth reports as a forum for performing the act of recognition. 
That is why nobody thinks the United States withdraws recognition from 
Canada when it accommodates a Quebec nationalist’s request to have his 
birthplace recorded as “Montreal.” 

To the extent doubts linger about whether the United States recogniz-
es Israel’s sovereignty over Jerusalem, §214(d) leaves the President free to 
dispel them by issuing a disclaimer of intent to recognize. A disclaimer al-
ways suffices to prevent an act from effecting recognition. Restatement (Se-
cond) of Foreign Relations Law of the United States §104(1) (1962). . . . 

At other times, the Court seems concerned with Congress’s failure to 
give effect to a recognition decision that the President has already made. 
The Court protests, for instance, that §214(d) “directly contradicts” the 
President’s refusal to recognize Israel’s sovereignty over Jerusalem. But 
even if the Constitution empowers the President alone to extend recogni-
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tion, it nowhere obliges Congress to align its laws with the President’s 
recognition decisions. Because the President and Congress are “perfectly 
co-ordinate by the terms of their common commission,” The Federalist No. 
49, p. 314 (C. Rossiter ed. 1961) (Madison), the President’s use of the 
recognition power does not constrain Congress’s use of its legislative pow-
ers. . . . 

The Court elsewhere objects that §214(d) interferes with the autonomy 
and unity of the Executive Branch, setting the branch against itself. The 
Court suggests, for instance, that the law prevents the President from 
maintaining his neutrality about Jerusalem in “his and his agent’s state-
ments.” That is of no constitutional significance. As just shown, Congress 
has power to legislate without regard to recognition, and where Congress 
has the power to legislate, the President has a duty to “take Care” that its 
legislation “be faithfully executed,” Art. II, §3. It is likewise “the duty of the 
secretary of state to conform to the law”; where Congress imposes a respon-
sibility on him, “he is so far the officer of the law; is amenable to the laws 
for his conduct; and cannot at his discretion sport away the vested rights of 
others.” Marbury v. Madison, 1 Cranch 137, 158, 166 (1803). The Execu-
tive’s involvement in carrying out this law does not affect its constitutional-
ity; the Executive carries out every law. 

The Court’s error could be made more apparent by applying its reason-
ing to the President’s power “to make Treaties,” Art. II, §2, cl. 2. There is 
no question that Congress may, if it wishes, pass laws that openly flout 
treaties made by the President. Head Money Cases, 112 U. S. 580, 597 
(1884). Would anyone have dreamt that the President may refuse to carry 
out such laws—or, to bring the point closer to home, refuse to execute fed-
eral courts’ judgments under such laws—so that the Executive may “speak 
with one voice” about the country’s international obligations? To ask is to 
answer. Today’s holding puts the implied power to recognize territorial 
claims (which the Court infers from the power to recognize states, which it 
infers from the responsibility to receive ambassadors) on a higher footing 
than the express power to make treaties. And this, even though the Feder-
alist describes the making of treaties as a “delicate and important preroga-
tive,” but the reception of ambassadors as “more a matter of dignity than of 
authority,” “a circumstance which will be without consequence in the ad-
ministration of the government.” The Federalist No. 69, p. 420 (Hamilton). 

In the end, the Court’s decision does not rest on text or history or prec-
edent. It instead comes down to “functional considerations”—principally 
the Court’s perception that the Nation “must speak with one voice” about 
the status of Jerusalem. The vices of this mode of analysis go beyond mere 
lack of footing in the Constitution. Functionalism of the sort the Court 
practices today will systematically favor the unitary President over the plu-
ral Congress in disputes involving foreign affairs. It is possible that this 
approach will make for more effective foreign policy, perhaps as effective as 
that of a monarchy. It is certain that, in the long run, it will erode the 
structure of separated powers that the People established for the protection 
of their liberty. 

[Justice Scalia next critiqued Justice Thomas’s concurrence for, among 
other things, a “stingy interpretation of the enumerated powers” and a view 
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of executive powers that yields “a presidency more reminiscent of George III 
than George Washington.”—Editors] 

* * * 
International disputes about statehood and territory are neither rare 

nor obscure. Leading foreign debates during the 19th century concerned 
how the United States should respond to revolutions in Latin America, 
Texas, Mexico, Hawaii, Cuba. During the 20th century, attitudes toward 
Communist governments in Russia and China became conspicuous subjects 
of agitation. Disagreements about Taiwan, Kashmir, and Crimea remain 
prominent today. A President empowered to decide all questions relating to 
these matters, immune from laws embodying congressional disagreement 
with his position, would have uncontrolled mastery of a vast share of the 
Nation’s foreign affairs. 

That is not the chief magistrate under which the American People 
agreed to live when they adopted the national charter. They believed that 
“[t]he accumulation of all powers, legislative, executive, and judiciary, in 
the same hands, . . . may justly be pronounced the very definition of tyran-
ny.” The Federalist No. 47, p. 301 (Madison). For this reason, they did not 
entrust either the President or Congress with sole power to adopt uncon-
tradictable policies about any subject—foreign-sovereignty disputes includ-
ed. They instead gave each political department its own powers, and with 
that the freedom to contradict the other’s policies. Under the Constitution 
they approved, Congress may require Zivotofsky’s passport and birth re-
port to record his birthplace as Israel, even if that requirement clashes 
with the President’s preference for neutrality about the status of Jerusa-
lem. 


